STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

CHERYL LAMBRI GHT AND PAUL )
VI NCENT LAMBRI GHT, individually )
and as parents and nat ur al )
guar di ans of PATRI CK LAMBRI GHT, )
a mnor, )
)
Petitioners, )
)

VS. ) Case No. 05-2153N
)
FLORI DA Bl RTH RELATED )
NEUROLOG CAL | NJURY )
COVPENSATI ON ASSOCI ATI ON )
)
Respondent . )
)

FI NAL ORDER

Wth the parties' agreenent, the Division of Adm nistrative
Hearings, by Adm nistrative Law Judge WIlliam J. Kendrick, held
a hearing in the above-styled case on June 28, 2006, by
t el econf erence.
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STATEMENT OF THE | SSUES

1. Wiether Patrick Lanbright, a mnor, qualifies for
coverage under the Florida Birth-Rel ated Neurol ogical Injury
Conpensation Plan (Pl an).

2. 1f so, whether the hospital and the participating
physi ci an gave the patient notice, as contenplated by Section
766. 316, Florida Statutes, or whether notice was not required
because the patient had an "emergency nedi cal condition," as
defined by Section 395.002(9)(b), Florida Statutes, or the
gi ving of notice was not practicable.

PRELI M NARY STATEMENT

On June 13, 2005, Cheryl Lanbright and Paul Vi ncent
Lanbright, individually, and as parents and natural guardi ans of
Patrick Lanbright (Patrick), a mnor, filed a petition with the
Division of Adm nistrative Hearings (DOAH) to resol ve whet her
Patrick qualified for conmpensation under the Plan and, if so,
whet her the healthcare providers conplied with the notice
provi sions of the Plan.

DOAH served the Florida Birth-Rel ated Neurol ogical Injury
Conpensati on Association (NICA) with a copy of the petition on
June 14, 2005, and on August 25, 2005, follow ng an extension of
time within which to do so, NI CA responded to the petition and
gave notice that it was of the view Patrick did not suffer a

"birth-related neurological injury," as defined by Section



766. 302(2), Florida Statutes, and requested that a hearing be
schedul ed to resol ve whether the claimwas conpensable. In the
interim Naples Community Hospital, Inc., d/b/a North Collier
Hospital (the hospital at which the infant was born) and

Jeffrey Heitmann, M D. (the participating physician who provi ded
obstetrical services at the infant's birth) were granted | eave
to intervene.

A hearing to address conpensability and notice was
initially scheduled for March 14 and 15, 2006, however, at the
parties' request, the hearing was reschedul ed for June 28 and
29, 2006. Notably, by notice filed June 19, 2006, and June 26,
2006, respectively, North Collier Hospital and Dr. Heitmann
wi t hdrew from t hese proceedi ngs.

At hearing, Respondent's Exhibit 1 was received into
evidence. No wtnesses were called and no further exhibits were
of f er ed.

FI NDI NGS OF FACT

Stipulated facts

1. Cheryl Lanbright and Paul Vincent Lanbright are the
natural parents and guardi ans of Patrick Lanbright, a m nor
Patrick was born a live infant on Septenber 25, 2001, at North
Collier Hospital, a hospital located in Naples, Florida, and his

birth wei ght exceeded 2,500 grans.



2. (Cbstetrical services were delivered at Patrick's birth
by Jeffrey Heitmann, M D., who, at all tinmes material hereto,
was a "participating physician" in the Florida Birth-Rel ated
Neur ol ogi cal Injury Conpensation Plan, as defined by Section
766. 302(7), Florida Statutes.

Further findings related to conpensability

3. The only proof offered at hearing on the issue of
conpensability was a report of neurol ogy eval uation prepared by
M chael Duchowny, M D., a pediatric neurol ogi st associated with
Mam Children's Hospital, who, based on his review of Patrick's
birth records and his evaluation of Patrick on August 3, 2005,
concluded that Patrick's abnormalities were nost |ikely
devel opnental | y based, as opposed to birth-related, and,
regardl ess of the etiology of his abnormalities, Patrick was not
substantially nentally or physically inpaired. (Respondent's
Exhibit 1) Dr. Duchowny noted the results of his evaluation, as
foll ows:

NEUROLOG CAL EXAM NATI ON reveal s Patrick to
have difficulty with the evaluation as his
attention span wanders and he does not nake
good eye contact. His speech output is

di m nished and there is marred |ingual and
| abi al disarticulation. The tongue
novenents are poorly coordinated. The uvul a
is mdline and the pharyngeal folds are
symmetric. Mtor exam nation reveals
symetric strength and bul k. There is
general i zed hypotonia and bilateral SMJ s
are inserted into Patrick's shoes. He can
build a tower of seven cubes but his fine



not or coordination is poor and there is a
mld intention trenor. There are no other
adventitious novenents. No focal weakness
or atrophy is noted. Sensory exam nation is
intact to withdrawal of all extremties to
stinmulation. The deep tendon reflexes are
2- 3+ and plantar responses are downgoi ng.
Patrick wal ks in a consistent fashion with
symmetric armsw ng and turns crispy. He
gets up froma standing position w thout
difficulty and his head control is well-
devel oped. There are no pat hol ogi cal

refl exes. The neurovascul ar exam nati on
reveals no cervical, cranial, or ocular
bruits and no tenperature or pul se
asynmetri es.

I n SUMMARY, Patrick's neurol ogical

exam nation reveal s devel opnenta
abnormalities in rmultiple domai ns consi st ent
with a diagnosis of pervasive devel opnental
disorder. He is clearly nost affected in
the area of |anguage but has problens in

nmot or coordi nation, social devel opnent, and
attention. Patrick is developnentally

abnormal, | do not believe that he has a
substantial nental or notor inpairnent and |
suspect that he will inprove considerably in

the future. A review of his birth records
does not support the contention that
Patrick's problens were acquired during

| abor and delivery. H's MRl scan of

April 14, 2004 reveals periventricul ar

| eukomal acia and thalam c gliosis. They are
nost likely to be acquired prenatally. |
therefore do not believe that Patrick is
conpensabl e under the NI CA statute.

CONCLUSI ONS OF LAW

4. The Division of Adm nistrative Hearings has
jurisdiction over the parties to, and the subject matter of,

t hese proceedings. §8 766.301, et seq., Fla. Stat.



5. The Florida Birth-Rel ated Neurol ogical Injury
Conpensati on Plan was established by the Legislature "for the
pur pose of providi ng conpensation, irrespective of fault, for
birth-rel ated neurological injury clains" relating to births
occurring on or after January 1, 1989. § 766.303(1), Fla. Stat.

6. The injured "infant, her or his personal
representative, parents, dependents, and next of kin," may seek
conpensati on under the Plan by filing a claimfor conpensation
with the Division of Adm nistrative Hearings. 88 766.302(3),
766.303(2), 766.305(1), and 766.313, Fla. Stat. The Florida
Bi rt h-Rel ated Neurol ogi cal Injury Conpensation Associ ati on,
whi ch admi nisters the Plan, has "45 days fromthe date of
service of a conplete claim. . . in which to file a response to
the petition and to submit relevant witten information relating
to the issue of whether the injury is a birth-rel ated
neurol ogical injury." 8 766.305(4), Fla. Stat.

7. 1If NICA determines that the injury alleged in a claim
is a conpensable birth-related neurological injury, it may award
conpensation to the claimant, provided that the award is
approved by the adm nistrative |aw judge to whomthe clai mhas
been assigned. 8§ 766.305(7), Fla. Stat. If, on the other hand,
NI CA disputes the claim as it has in the instant case, the

di spute nust be resol ved by the assigned adnmi nistrative | aw



judge in accordance with the provisions of Chapter 120, Florida
Statutes. 88 766.304, 766.309, and 766.31, Fla. Stat.

8. In discharging this responsibility, the admnistrative
| aw j udge nust nmake the foll owi ng determ nati on based upon the
avai | abl e evi dence:

(a) Wether the injury claimed is a
birth-rel ated neurological injury. |If the
cl ai mant has denonstrated, to the
satisfaction of the admnistrative | aw
j udge, that the infant has sustained a brain
or spinal cord injury caused by oxygen
deprivation or mechanical injury and that
the infant was thereby rendered permanently
and substantially nentally and physically
i mpai red, a rebuttable presunption shal
arise that the injury is a birth-rel ated
neurol ogical injury as defined in s.

766. 303(2).

(b) Whether obstetrical services were
delivered by a participating physician in
t he course of |abor, delivery, or
resuscitation in the i nmedi ate post-delivery
period in a hospital; or by a certified
nurse mdw fe in a teaching hospita
supervi sed by a participating physician in
the course of |abor, delivery, or
resuscitation in the i nmedi ate post-delivery
period in a hospital.

8§ 766.309(1), Fla. Stat. An award may be sustained only if the
adm ni strative |aw judge concl udes that the "infant has
sustained a birth-rel ated neurol ogical injury and that
obstetrical services were delivered by a participating physician

at birth." 8§ 766.31(1), Fla. Stat.



9. Pertinent to this case, "birth-rel ated neurol ogi cal
injury" is defined by Section 766.302(2), to nean:

injury to the brain or spinal cord of a live
i nfant wei ghing at |east 2,500 grans for a
single gestation or, in the case of a
mul ti ple gestation, a live infant weighing
at least 2,000 grans at birth caused by
oxygen deprivation or nmechanical injury
occurring in the course of |abor, delivery,
or resuscitation in the immedi ate
postdelivery period in a hospital, which
renders the infant permanently and
substantially mentally and physically
impaired. This definition shall apply to
live births only and shall not include

di sability or death caused by genetic or
congeni tal abnormality.

10. Here, the proof failed to support a conclusion that,
nore |ikely than not, Patrick, suffered a "birth-rel ated
neurol ogical injury,"” as defined by the Plan. Consequently,
Patrick does not qualify for coverage under the Plan, and it is
unnecessary to address whether the hospital and the
partici pating physician conplied with the notice provisions of
the Plan. See § 766.309, Fla. Stat.

11. \Were, as here, the adm nistrative | aw judge
determines that "the injury alleged is not a birth-rel ated
neurological injury . . . he [is required to] enter an order [to
such effect] and . . . cause a copy of such order to be sent

i mredi ately to the parties by registered or certified mail."

§ 766.309(2), Fla. Stat. Such an order constitutes final agency



action subject to appellate court review. 8§ 766.311(1), Fla.

St at .

CONCLUSI ON

Based on the foregoing Findings of Fact and Concl usi ons of
law, it is

ORDERED t hat the petition for conpensation filed by
Cheryl Lanbright and Paul Vincent Lanbright, individually, and
as parents and natural guardians of Patrick Lanbright, a m nor,
is dismssed with prejudice.

DONE AND ORDERED this 7th day of July, 2006, in

Tal | ahassee, Leon County, Florida.

W LLI AM J. KENDRI CK

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 7th day of July, 2006.



COPI ES FURNI SHED:
(Via certified mail)

Kenney Shi pl ey, Executive Director
Florida Birth Rel ated Neurol ogi cal
I njury Conpensation Associ ation
2360 Christopher Place, Suite 1
Tal | ahassee, Florida 32308
(Certified Mail No. 7005 1820 0002 9840

Philip Freidin, Esquire

Freidin & Brown, P.A.

One Bi scayne Tower

2 South Bi scayne Boul evard, Suite 3100
Mam, Florida 33131

(Certified Mail No. 7005 1820 0002 9840

Donald H Wittenore, Esquire

Phel ps Dunbar, LLP

100 South Ashley Drive, Suite 1900
Tanpa, Florida 33602

(Certified Mail No. 7005 1820 0002 9840

Dr. Jeffrey Heitmnn

1660 Medi cal Boul evard, No. 300

Napl es, Florida 34110

(Certified Mail No. 7005 1820 0002 9840

North Col lier Hospital

11100 Heal th Park Boul evard

Napl es, Florida 33942

(Certified Mail No. 7005 1820 0002 9840

Charl ene W I I oughby, Director

Consuner Services Unit - Enforcement
Departnent of Health

4052 Bal d Cypress Way, Bin C75

Tal | ahassee, Florida 32399-3275
(Certified Mail No. 7005 1820 0002 9840
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NOTI CE OF RIGHT TO JUDl Cl AL REVI EW

A party who is adversely affected by this final order is entitled
to judicial review pursuant to Sections 120.68 and 766. 311,
Florida Statutes. Review proceedings are governed by the Florida
Rul es of Appellate Procedure. Such proceedi ngs are commenced by
filing the original of a notice of appeal with the Agency Cerk
of the Division of Adm nistrative Hearings and a copy,
acconpanied by filing fees prescribed by law, with the
appropriate District Court of Appeal. See Section 766. 311,
Florida Statutes, and Florida Birth-Rel ated Neurol ogical Injury
Conpensati on Association v. Carreras, 598 So. 2d 299 (Fla. 1st
DCA 1992). The notice of appeal nust be filed within 30 days of
rendition of the order to be revi ewed.
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